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IN THE UTAH COURT OF APPEALS 
STATE OF UTAH, : 
Plaintiff/Appellee, 
Case No. 950216-CA 
v. 
FRED JASON EDWARDS, 
Defendant/Appellant. : Priority No. 2 
BRIEF OF APPELLEE 
JURISDICTION AND NATURE QF PROCEEDINGS 
This is an appeal from two convictions for assault by a 
prisoner, both third degree felonies, in violation of Utah Code 
Ann. § 76-5-102.5 (1995), and one conviction for distribution of 
a controlled substance, a second degree felony, in violation of 
Utah Code Ann. § 58-37-8(1) (a) (ii) (Supp. 1995), in the Second 
District Court in and for Weber County, the Honorable Michael D. 
Lyon presiding. This Court has jurisdiction to hear the case 
pursuant to Utah Code Ann. § 78-2a-3(2) (f) (Supp. 1995) . 
STATEMENT OF THE ISSUE PRESENTED AND 
STANDARD OF APPELLATE REVIEW 
Did the trial court abuse its discretion when sentencing 
defendant to serve two concurrent zero to five year terms 
consecutively with a one to fifteen year term? 
A trial court's sentencing determination will not be 
overturned unless the trial court has abused its discretion. See 
State v. Nuttall. 861 P.2d 454, 456 (Utah App. 1993). An "'abuse 
of discretion may be manifest if the actions of the judge in 
sentencing were "inherently unfair" or if the judge imposed a 
"clearly excessive" sentence.'" Id. (quoting State v. Russell. 
791 P.2d 188, 192-93 (Utah 1990)(omitting citation)). However, 
"'the exercise of discretion in sentencing necessarily reflects 
the personal judgment of the court and the appellate court can 
properly find abuse only if it can be said that no reasonable 
[person] would take the view adopted by the trial court.'" Id. 
(quoting State v. Gerrard. 584 P.2d 885, 887 (Utah 1978)). 
CONSTITUTIONAL PROVISIONS. STATUTES. AND RULES 
Utah Code Ann. § 76-3-401(1) & (3) (1995), Concurrent or 
consecutive sentences -- Limitations: 
(1) A court shall determine, if a defendant has been 
adjudged guilty of more than one felony offense, 
whether to impose concurrent or consecutive sentences 
for the offenses. Sentences for state offenses shall 
run concurrently unless the court states in the 
sentence that they shall run consecutively. 
(2) A court shall consider the gravity and circumstances of 
the offenses and the history, character, and 
rehabilitative needs of the defendant in determining 
whether to impose consecutive sentences. 
2 
STATEMENT OF THE CASE 
Defendant plead guilty of two counts of assault by a 
prisoner, in violation of Utah Code Ann. § 76-5-102.5 (1995), and 
one count of distribution of a controlled substance, in violation 
of Utah Code Ann. § 58-37-8(1) (a) (ii) (1995) (R. 27-28) . The 
trial court sentenced defendant to serve two, zero to five year 
terms concurrently on the assault counts and a term of one to 
fifteen years for the distribution count (R. 64). The court 
ordered that defendant serve the assault terms consecutively to 
the distribution term (Id.). Defendant appeals his sentence to 
the extent he must serve the terms consecutively. 
Defense counsel has filed a brief pursuant to Anders v. 
California. 386 U.S. 738 (1967). 
STATEMENT OF FACTS 
On November 23, 1994, defendant plead guilty to two counts 
of assault by a prisoner and one count of distribution of a 
controlled substance (R. 27-28).x Before sentencing, the trial 
1
 In his brief, defense counsel indicates that defendant 
was originally charged with six counts of assault by a prisoner 
and one count of distribution of a controlled substance. 
Appellant's Br. at 4. However, the record provided on this 
appeal indicates that defendant was charged with only three 
counts of assault by a prisoner (R. 1-4, 31). In any event, what 
defendant was originally charged with is irrelevant to the issue 
presented on this appeal. 
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court ordered that defendant undergo two separate presentence 
investigation and diagnostic evaluations, pursuant to Utah Code 
Ann. 76-3-404 (1) (a) (1995) (R. 28, 40, 59). 
On February 23, 1995, the trial court sentenced defendant to 
serve two terms of zero to five years for the assault counts and 
one term of one to fifteen years for the distribution count. 
Under the sentence, defendant must serve the zero to five year 
terms concurrently, but consecutively to the one to fifteen year 
term (R. 64). 
When imposing the sentence, the trial judge expressly relied 
on the two diagnostic evaluations of defendant as well as his own 
evaluation of defendant: 
THE COURT: Having gone through both the pre-sentence 
report that was submitted to me prior to the 
60-day diagnostic as well as the evaluation 
that was done at the prison, it really 
confirmed a lot of concerns that I had the 
first time. The diagnostic report was --
evaluation was done with a view to see if 
there was some way that you would respond to 
some kind of management or anger management. 
Having now looked at this report that has 
come from the prison, I'm satisfied that 
that's going to be a very difficult process 
for you. The report indicates that you are a 
very vengeful person. It's the opinion of 
the court that your combative disposition and 
explosive temper is a real threat to society. 
You don't seem to have any appreciation of 
what's acceptable or unacceptable in your 
behavior. And Therefore, you're not curbed 
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by those kind of constraints. You show very 
little empathy or respect for other people. 
You seem to blame other people for your 
problems. 
Having looked at this report, I'm also 
satisfied that therapy would be a difficult, 
protracted proposition, and may, as the 
report points out, may even be futile. 
Because you are a danger to society and 
because I think that the Department of 
Corrections needs maximum pull over you to 
see if you can be salvaged, I'm going to 
impose consecutive sentences. 
(R. 59.) 
In announcing the sentence, the trial court emphasized that 
it imposed consecutive sentences to allow the Department of 
Corrections "maximum flexibility" to work with defendant's "very 
dangerous disposition" (R. 64). 
SUMMARY QF ARGUMENT 
The trial court complied with Utah's statute governing the 
imposition of consecutive sentences. Therefore, defendant's 
claim that the trial court abused its discretion when it imposed 
consecutive sentences is wholly frivolous. Accordingly, this 
Court should affirm defendant's sentence. This court should also 
grant defense counsel's motion to withdraw because counsel has 
substantially complied with the requirements for filing an 
"Anders" brief articulated by Utah's appellate courts in Dunn v. 
Cook. 791 P.2d 873, 876-78 (Utah 1990), and State v. Flores. 855 
5 
P.2d 258, 259-60 (Utah App. 1993). 
ARGUMENT 
THE TRIAL COURT ACTED WITHIN ITS DISCRETION WHEN IT ORDERED 
THAT DEFENDANT'S TWO CONCURRENT TERMS FOR ASSAULT BY A 
PRISONER RUN CONSECUTIVELY TO DEFENDANT'S ONE TO FIFTEEN 
YEAR TERM FOR DISTRIBUTION OF A CONTROLLED SUBSTANCE 
The trial court acted within its discretion when ordering 
that defendant serve parts of his sentence consecutively. Trial 
courts have broad discretion when determining whether sentences 
should be served concurrently or consecutively. See Utah Code 
Ann. § 76-3-401(1) (1995)(amended 1995); State v. Nuttall. 861 
P.2d 454, 456 (Utah App. 1993). Under Utah Code Ann. § 76-3-
401(2) (1995),2 the trial court properly considered "the gravity 
and circumstances of the offenses and the history, character, and 
rehabilitative needs of the defendant" when handing down 
defendant's sentence. Id. 
The trial court had ample information from which to judge 
defendant's "history, character and rehabilitative needs." Not 
2
 In his brief, defense counsel cites Utah Code Ann. § 76-
3-401(2) (Supp. 1995) which requires sentences to be consecutive 
if one offense "is committed while defendant is imprisoned or on 
parole." Id. However, this section was added by an amendment 
which was not effective until May 1, 1995. Id. Because this 
section was not in effect at the time defendant was sentenced, it 
is inapplicable to defendant's case. In any event, the trial 
court acted within its discretion. 
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only did the trial court order two presentence reports to aid in 
its own evaluation, but it also allowed defense counsel to 
address any concerns he had with the reports (R. 57, 59-60). 
The trial court also considered defendant's "rehabilitative 
needs." The trial court's detailed exposition of his reasons for 
imposing consecutive sentences concludes by noting "defendant's 
very dangerous disposition" (R. 64). The trial court "want[ed] 
to give . . • [the] Department of Corrections Maximum flexibility 
to work with [defendant]" (Id.) 
Finally, the trial court considered the "gravity and 
circumstances of the offenses." The trial court and the State 
consistently emphasized defendant's violent behaviors throughout 
sentencing--sentencing arising, in part, from a conviction for 
the violent crime of assault by a prisoner (R. 58-59, 63, 64) . 
The trial court complied both with the letter and spirit of 
Utah Code Ann. § 76-3-401 (1995) when it imposed consecutive 
sentences. The State agrees with defense counsel's assertion 
that defendant's claim the trial court abused its discretion is 
wholly frivolous. 
CONCLUSION 
Based on the foregoing arguments, this Court should deem the 
issue raised by defendant wholly frivolous, affirm defendant's 
7 
defendant's conviction, and allow defense counsel to withdraw 
from representation. 
STATEMENT REGARDING ORAL ARGUMENT AND PUBLISHED OPINION 
Oral argument is not requested for this appeal, and a 
published opinion is unnecessary. 
RESPECTFULLY SUBMITTED this '22?^day of November, 1995 
JAN GRAHAM 
Attorney General 
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